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The following is a summary of the issues raised by the New Jersey Supreme Court’s decision in Nicastro, et al. v. McIntyre Machinery America, Ltd, handed down on February 2, 2010.  The court held that by placing an allegedly defective product into the stream of commerce, through a distribution scheme that targets a national market, including the State of New Jersey, foreign or out-of-state manufacturers may be subject to in personam jurisdiction of the New Jersey courts in product-liability actions.  This decision suggests that a foreign manufacturer who knows or reasonably should know that its product is being distributed to a “fifty-state market” and might be purchased by a New Jersey consumer has two choices:  1. attempt to bar the distribution and sale of its product in New Jersey in order to avoid the State’s exercise of personal jurisdiction; or 2. expect to be subject to jurisdiction in New Jersey if one of its products is distributed to a New Jersey company and causes injury to a New Jersey consumer.  
In September 2003, plaintiff, Robert Nicastro, filed suit against J. McIntyre Machinery, Ltd. (“J. McIntyre”), and McIntyre Machinery America, Ltd. (“McIntyre America”), in a product-liability action, arising out of a workplace injury that resulted in his loss of four fingers.  Nicastro alleged that on October 11, 2001, while operating the McIntyre Model 640 Shear recycling machine used for cutting metal, his right hand was caught in the blades of the machine which should have had a safety guard.  The machine at issue was manufactured by J. McIntyre, a company incorporated in the United Kingdom.  McIntyre America, an Ohio based company, was the exclusive distributor of J. McIntyre’s products in the United States.  J. McIntyre and McIntyre America were entirely separate corporate entities, independently operated and controlled, and lacking any common ownership.  Nicastro’s employer, Curcio Scrap Metal in New Jersey had purchased the 640 Shear machine from McIntyre America.  
Discovery revealed that the president of J. McIntyre attended trade conventions in the United States and happened to attend the same scrap recycling trade convention where Curcio Scrap Metal learned of and purchased the 640 Shear from McIntyre Machinery.  The machine was shipped directly from the distributor in Ohio to Curcio in New Jersey, and the invoice directed the check be made payable to McIntyre America.  Twice, the case was tried and appealed.
Upon review, the New Jersey Supreme Court held that J. McIntyre did not have minimum contacts with the State of New Jersey, but nevertheless upheld the exercise of jurisdiction based upon the stream of commerce theory.  The court held that “a manufacturer that knows or reasonably should know that its products are distributed through a nationwide distribution system should reasonably expect that those products would be sold throughout the fifty states and that it will be subject to the jurisdiction of every state.”  Additionally, the court indicated that “a manufacturer’s awareness of the distribution system, through which it received economic and legal benefits, justifies subjecting the manufacturer to the jurisdiction of every forum within its distributors’ market area.”  
The court opined that now more than ever we live in a global marketplace, and that the state has a strong interest in protecting its citizens from defective products and a principal interest in ensuring a forum for injured citizens who have suffered catastrophic injuries due to allegedly defective products in the workplace.  While the exercise of jurisdiction must “comport with traditional notions of fair play and substantial justice,” the court held that such an exercise must also reflect the radical evolution of the international economy to date.  Simply stated, the court held that “the power of a state to subject a person or a business to the jurisdiction of its courts has evolved with the changing nature of the American economy,” and “with the privilege of distributing products to consumers in our State comes the responsibility of answering in a New Jersey court if one of those consumers is injured by a defective product.” Moreover, if a foreign manufacturer does not want to subject itself to the jurisdiction of New Jersey, while pursuing the United States market, then they must take reasonable steps to prevent the distribution of those products in New Jersey.
While the New Jersey state courts may have a strong interest in providing avenues of redress and a local forum for plaintiffs like Robert Nicastro, this decision seems overreaching and raises several implications for foreign defendants in similar actions.  In this decision, it seems that the court created a new and unbounded test for asserting personal jurisdiction over foreign entities, based more on the “realities of the global marketplace” and public policy, than on any of the analytical frameworks located in precedent case law.  This court seems to have oversimplified the analysis, making the stream of commerce an  independent source of jurisdiction.  The ideas expressed by the court in this decision also highlight the court’s attitude that technological progress has made it much less burdensome for a foreign party sued to defend itself in New Jersey.  The court attempts to support this assertion with the following arguments: (1) manufacturers should have insurance for such lawsuits; (2) air transport can bring principals of a business to New Jersey within hours: (3) “instantaneous” communication allows ongoing dialogue with local counsel; (4) it is no more inconvenient to defend a lawsuit than it is to attend trade conventions and business meetings in the United States for the purpose of marketing their products; and (5) manufacturers can avoid being haled into New Jersey court by making it clear that it is not marketing its products in the state.  These arguments merely oversimplify the complex social, economic and legal obstacles presented to foreign defendants.

This decision seems to go far beyond prior precedent, subjecting all foreign manufacturers to jurisdiction in products liability suits filed in New Jersey.  It remains to be seen whether and to what extent other state’s courts will be persuaded by the reasoning provided by the New Jersey Supreme Court in this case.  
