
 

With the unprecedented growth of new 
technologies and their implementation 
into all facets of the practice of 
business have come new issues 
regarding the discovery of relevant 
evidence in litigation.  The ability to 
create and communicate electronically 
has certainly made the practice of 
business more efficient and 
economical, but the explosion of 
electronically stored information (ESI) 
has introduced new problems. 

ESI covers all information created and 
stored on computer hard drives, e-mail, 
databases, instant messaging chats, 
the Internet and corporate intranets, 
Smartphones, personal digital 
assistants (PDA’s) and even voice 
mail.  The duty to preserve ESI is the 
same as the duty to preserve any 
potentially relevant evidence – when a 
party has notice that evidence is 
relevant to litigation or should have 
known the evidence would be relevant 
to future litigation.  Companies have 
become accustomed to applying this 
standard to tangible documents and 
information, but, with ESI, as seen in 
the cases discussed below, companies 
have had difficulty ensuring that 
relevant or potentially relevant ESI is 
maintained and produced.  And the 
burden to ensure the preservation of 
ESI is not solely on the client; outside 
litigation counsel also carries this 
obligation. 

The majority of state courts have yet to 
address issues involving e-discovery, 
either through the courts or legislature.  
Federal courts have adopted rules 

regarding e-discovery, and there have 
been some scary and far-reaching 
cases involving the failure to retain 
ESI.   

Thus far, state courts in Washington, 
Delaware, North Carolina, Texas, New 
York, Alabama and Massachusetts 
have addressed e-discovery and 
overwhelmingly relied upon the federal 
cases in issuing opinions.  It is only a 
matter of time before the remainder of 
state courts address the issue, and 
companies and attorneys need to 
prepare for the adoption of new rules, 
or application of federal rules, for e-
discovery in state courts.   The federal 
rulings must also be kept in mind when 
analyzing whether to remove a matter 
to federal court. 
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In Zubulake v. UBS Warburg, LLC, 229 
F.R.D 422 (S.D.N.Y. 2004), the 
defendant, in a gender discrimination 
action, failed to preserve relevant e-mails 
deleted by employees after a written 
litigation hold was issued.  The defendant 
had produced e-mails showing one side 
of an email chain but could not produce 
the other side of the “conversation.”  The 
Honorable Shira A. Scheindlin found that 
outside counsel had failed to request 
retained information from an employee, 
failed to instruct another employee on the 
litigation hold and failed to communicate 
with employees regarding computer file 
maintenance.  There were also instances 
where defendant’s employees did not 
provide ESI to 
outside counsel and 
certain ESI was not 
produced until nearly 
two years after 
litigation 
commenced. 

The court ruled that 
UBS willfully deleted 
e-mails relevant to litigation in 
contravention of court orders.  An 
adverse inference instruction was 
granted to the plaintiff, directing the jury 
to assume that the e-mails discarded by 
UBS after Zubulake had filed a complaint 
would have negatively impacted UBS’ 
case. 

Defense counsel was held partially to 
blame for the email destruction as 
counsel had failed in the duty to locate, 
preserve and produce ESI.  Judge 
Scheindlin stated, “counsel must make 
affirmative steps to monitor compliance 
so that all sources of discoverable 
information are identified and searched.”  
But affirmative steps were made – 
employees of the company were 
directed, pursuant to a written litigation 
hold, to maintain ESI, but failed to do so. 

Six years later, in Pension Committee of 
the University of Montreal Pension Plan 
v. Banc of America Securities, LLC., 
2010 WL 184312 (S.D.N.Y.), Judge 
Scheindlin had another opportunity to 
rule on a corporation’s duty regarding 

ESI.  Judge Scheindlin ruled that a 
corporation’s failure to issue a written 
litigation hold for ESI constitutes gross 
negligence, because that failure is likely 
to result in the destruction of ESI relevant 
to the litigation. 

Judge Scheindlin stated “[b]y now, it 
should be abundantly clear that the duty 
to preserve means what it says and that 
a failure to preserve records –paper or 
electronic –and to search in the right 
places for those records, will inevitably 
result in the spoliation of evidence.”   

The court should consider whether the 
missing evidence would have been 
relevant and whether the party 
requesting such evidence has suffered 

prejudice.  If the court 
finds that a party acted 
in bad faith or, or was 
grossly negligent in the 
failure to preserve 
evidence, the court 
can presume that the 
evidence was relevant, 
that prejudice occurred 
and that sanctions 

must be assessed.   

Judge Scheindlin ruled that, at a 
minimum, the failure to take all 
appropriate measures to preserve and 
collect ESI is negligence.  The failure to 
issue a written litigation hold to ensure 
preservation of ESI is gross negligence.  
The circumstances will be case specific, 
and perfection is not expected.  But, 
there must be a good faith showing that 
there was adherence to the law. 

Not all District Courts are following in the 
footsteps of Judge Scheindlin.  In 2010, 
the Honorable Lee H. Rosenthal issued 
an opinion in Rimkus Consulting Group, 
Inc. v. Cammarata, 2010 WL 645253
(S.D.Tex. 2010) and determined that a 
party must show that spoliation was the 
result of bad faith, not just gross 
negligence.  In Rimkus, the plaintiff sued 
defendants for breaching the 
noncompetition and nonsolicitation 
covenants in their written employment 
agreements, after defendants started a  
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Pennsylvania may look to 
the federal courts for guid-
ance in how to handle the 
failure to retain ESI...and 
there have been some 

scary and far-reaching fed-
eral cases... 



In the News . . . 

On April 27, several Lavin 
lawyers volunteered as 
"Lawyers in the Classroom," 
in connection with the 
Philadelphia Bar 
Association's Law Week 
Event.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The attorneys visited high 
school students at Parkway 
Center City High School and 
Freire Charter School. They 
addressed students' concerns 
about legal issues that affect 
them and answered questions 
about the practice of law as 
well as how to become a 
lawyer. 

 

Participating attorneys 
included Austin A. Evans, 
Ricky M. Guerra , Sarina 
Kaplan,  Michele N. Miller , 
Kim N. Nguyen, and Jason 
W. Poore . 
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outside litigation counsel educated the 
corporation regarding the importance of 
the retention of ESI, this breakdown 
might have been avoided. 

Outside litigation counsel must assume 
the responsibility of evaluating a party’s 
discovery request and providing 
direction to the client in collecting any 
relevant ESI that may be responsive.  
The client must be educated regarding 
what is to be preserved, when it needs 
to be preserved, and the importance of a 
timely and efficient search for ESI.  
Further, it is essential that a litigation 
hold process be in place at companies to 
ensure that the need to preserve 
relevant ESI is recognized.   

ESI involves much more than e-mails, 
and every employee must be educated 
about the importance of litigation holds.  
In both Qualcomm and Zubulake, while 
written litigation holds were in place, the 
hold was not adequately enforced or 
explained.  Companies must ensure that 
a written litigation hold is received by 
every employee and that every 
appropriate employee understands what 
the hold means.  Companies must 
further direct the IT department to create 
an ESI retention system that allows for 
the exhaustive review of any possibly 
relevant ESI, and that efficiently allows 
for production of ESI timely.  Outside 
litigation counsel must advise the client 
on what ESI is responsive.  Everyone 
must work together to avoid the 
consequences imposed in the federal 
courts. 

It is likely only a matter of time until state 
courts deal with issues regarding e-
discovery.  The state courts that have 
dealt with e-discovery have looked to the 
federal rules and case law for guidance; 
the remainder are likely to do the same.  
It is essential that companies become 
educated regarding all of the issues 
surrounding e-discovery so that they can 
avoid the consequences illustrated by 
Zubulake and Qualcomm. 

 

For more information on this topic, please 
contact Elizabeth A. Jones at ejones@lavin-
law.com 

new company using the plaintiff’s trade 
secrets and proprietary information.  The 
defendants admitted they did not 
preserve e-mails that were arguably 
relevant, but claimed that this did not 
prejudice plaintiff.  Judge Rosenthal 
differentiated between deletion and 
spoliation and provided this to 
consider—if a party’s actions are 
reasonable, even if destruction was 
willful, it is not always intentional.  
Instead, a showing must be made that 
the ESI was intentionally deleted to 
prevent its use in litigation. 

In perhaps the most alarming e-
discovery decision to date, Qualcomm 
Inc. v. Broadcom Corp., 2008 WL 66932 
(S.D.Cal. 2008), United States 
Magistrate Judge Barbara L. Major not 
only issued sanctions against Qualcomm 
totaling over $8 million, she also reported 
Qualcomm’s outside litigation counsel to 
the California State Bar for ethics 
violations.  The sanctions came after ithe 
judge determined that Qualcomm had 
failed to preserve tens of thousands of 
electronically stored documents and that 
outside litigation counsel ignored the 
warning signs that Qualcomm’s 
document search was inadequate. 

While Qualcomm did not appeal the 
sanctions, Qualcomm’s counsel did.  
After the Honorable Rudi Brewster (2008 
WL 638108 (S.D.Cal. 2008) vacated and 
remanded the imposition of sanctions on 
counsel, Magistrate Judge Major 
reversed her decision imposing 
sanctions on Qualcomm’s counsel.  She 
did not doubt the “massive discovery 
failure resulted from significant mistakes, 
oversights and miscommunication on the 
part of both outside counsel and 
Qualcomm employees.”  She 
determined, though, that outside counsel 
was able to show that significant efforts 
had been made to comply with the 
discovery obligations. 

Qualcomm represents a total breakdown 
in the relationship between outside 
litigation counsel and in-house counsel 
over the responsibility for responding to 
a request for ESI.  Had Qualcomm’s 

(Continued from page 2) 
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Though a plaintiff’s negligence may not 
serve as a defense to a products liability 
action, evidence of a plaintiff’s actions is 
admissible if relevant to causation.  Berke-
bile v. Brantly Helicopter Corp., 337 A.2d 
893 (Pa. 1975).  That simple concept has 
for reasons unexplained been limited by 
the so-called “sole cause” rule, most re-
cently in Gaudio v. Ford Motor Company, 
976 A.2d 524 (Pa. Super. 2009).  The ra-
tionale for the rule is that the product 
user’s conduct, often a bit short of the rea-
sonable man standard, would taint that 
purest of legal art forms known as strict 
liability. 

The rationale is indefensible.  Accidents 
giving rise to product liability claims always 
involve at least two causal agents, the 
product and the user.  Assuming a finding 
of product defect, the jury’s next task is to 
determine whether that defect was a sub-
stantial factor in bringing about the plain-
tiff’s injury.  Spino v. John S. Tilley Ladder 
Co., Inc., 696 A.2d 1169, 1172 (Pa. 1997).  
Hiding the user’s actions from the jury un-
der the guise of the sole cause rule turns 

that task into a foregone conclusion, be-
cause the jury has no other factors to con-
sider. 

The rationale is also without support in the 
Supreme Court.  From McCown v. Interna-
tional Harvester Co., 342 A.2d 381 (Pa. 
1975) to Berkebile, from Kimco Develop-
ment Corp. v. Michael D’s Carpet Outlets, 
637 A.2d 603 (Pa. 1993) to Pennsylvania 
Dept. of General Services v. U.S. Mineral 
Products Co., 898 A.2d 590 (Pa. 2006), 
every decision in which the Supreme 
Court has discussed the importance of 
keeping strict liability free of negligence 
principles has arisen out of an action in 
which evidence of the product user’s con-
duct was admitted, and properly so.  The 
solution is a simple one.  Evidence inad-
missible for one purpose may be admissi-
ble for another, if accompanied by a cura-
tive instruction.  Bialek v. Pittsburgh Brew-
ing Co., 242 A.2d 231 (Pa. 1968).  It 
should be argued at every opportunity. 

For more information on this topic, please con-
tact Rebecca E. Leonard at  
rleonard@lavin-law.com 

Strict Liability — Sole Cause or Substantial Factor ? 

Out & About… 

Jason W. Poore was a judge at the 2010 National High School Mock Trial Competition, in Phila-
delphia. 

Laura A. Rieben volunteered at the Heart Ball for the American Heart Association. 

Gregory M. McNamee recently became a founding member of the Board of Directors of 
Clementine Montessori, a pre-school in Center City, Philadelphia. 


